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irreconcilable views. The majority of the courts seem to hold, with the 
prevailing opinion in the principal case, that street sprinkling, while adding 
greatly to the comfort and pleasure of the occupant of the premises, is of too 
fleeting and unsubstantial a nature to add materially to the value of the 
land. They take the view that to make an assessment valid, the improve- 
ment for which it is levied must be to some extent permanent. City of 
Chicago v. Blair, 149 111. 310, 24 L,. R. A. 412, 36 N. E. 829; Pettit v. Duke, 
10 Utah 311, 37 Pac. 568; Kansas City v. O'Connor, 82 Mo. App. 655; 
Borgman v. Antigo, 120 Wis. 296, 97 N. W. 936; N. Y. Life Ins. Co. v. 
Prest, 71 Fed. 815. Carpenter, J., in his concurring opinion in the prin- 
cipal case, makes a point of the fact that, while the benefit of street sprinkling 
is enjoyed exclusively by the occupant of the premises, the assessment is 
paid by the owner of the land, who may not be, and frequently is not, the 
same person, thus ignoring the fundamental theory of special assessments, 
that of compensation for benefits actually received. The dissenting opinion, 
which is based upon the dissenting opinion of the same judges in Stevens 
v. City of Port Huron, 149 Mich. 536, rests upon the view that street 
sprinkling, by increasing the comfort of the occupant, enhances the value 
of the property. State v. Ries, 38 Minn. 371, 38 N. W. 97; Reinken v. 
Fwehring, 130 Ind. 382, 30 N. E. 414, 30 Am. St. Rep. 247; Corcoran v. 
Board of Aldermen of Cambridge (1908), — Mass. — , 85 N. E. 155. In 
the latter case the Massachusetts court, reaffirming its former decisions 
holding that street sprinkling is a proper object for assessment, says : "The 
constitutionality of the statute depends upon the fact that a classification is 
called for, and the provision for an assessment upon the abutters applies 
only to those places, determined upon by the board of aldermen, where 
there will be a special benefit from the watering." This view seems to 
be held by all the courts which uphold the constitutionality of the assess- 
ment. The principal case may also be likened to those cases in which ordi- 
nances requiring property owners to remove snow and mud from the side- 
walk in front of their premises have been upheld. Commonwealth v. God- 
dard, Thacher, Cr. Cas. (Mass.) 420; Helena v. Kent, 32 Mont. 279, 80 Pac. 
258; Carthage v. Frederick, 122 N. Y. 268, 25 N. E 480, 19 Am. St. Rep. 490, 
10 L. R. A. 178. 

Municipal Corporations — Power to Impose License Tax on Vehicles — 
Double Taxation. — The legislature of Illinois, by statute, authorized any 
city or village to license and control all vehicles carrying loads within the 
city, the license fee, when collected, to be kept in a separate fund to be 
used only for street improvement. The city of Chicago, acting under this 
authority, passed an ordinance requiring that all vehicles used on the 
streets of the city should be licensed and that the owners of such vehicles 
should pay a license fee varying in amount according to the size and 
motive power of the vehicle. The complainant sought to enjoin the city 
from enforcing the ordinance on the grounds that the right to use the 
street is not taxable and that the ordinance provided for double taxation. 
Held, that the ordinance and the statute authorizing it are both valid. 
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Harder" s Fireproof Storage & Van Co. v. City of Chicago (1908), 
- 111. — 85 N. E. 245. 

The state has absolute control over the streets and highways within its 
borders. The South-mark R. R. Co. v. The City of Philadelphia, 47 Pa. St. 
314. Such an ordinance as the one under consideration would be invalid 
if passed without express legislative authority. City of Chicago v. Collins, 
175 111. 445, 51 N. E. 907, 49 L. R. A. 408, 67 Am. St. Rep. 224; McGrath 
v. Logue, 46 Tenn. 340. By the weight of authority, however, the legisla- 
ture itself, in its sovereign capacity, has a right to levy a tax upon all 
persons using the roads, and, such being the case, it may delegate that power 
to a municipality. City of St. Louis v. Green, 7 Mo. App. 468; Marmet v. 
State, 45 Ohio St. 63, 12 N. E. 463; Kentz v. City of Mobile, 120 Ala. 623, 
24 South. 952; Tomlinson v. City of Indianapolis, 144 Ind. 142, 43 N. E. 9, 
36 L. R. A. 413. In this case the Indiana court upholds the ordinance under 
the police power rather than that of taxation. It was contended in the 
principal case that because the complainant paid a property tax on his 
wagons, and also an occupation tax for the privilege of using these wagons 
in his business as carter, it would be double taxation to tax him again 
for the privilege of driving the same wagons on the street. It has, how- 
ever, been repeatedly held that a property tax and an occupation tax are 
not inconsistent with each other, and neither is inconsistent with a so-called 
"wheel tax." Frommer v. City of Richmond, 31 Grat. 646, 31 Am. Rep. 746; 
Davis v. Macon, 64 Ga. 128, 37 Am. Rep. 60. Nor are taxes on two entirely 
distinct privileges inconsistent, even though the same instruments be used 
in the exercise of both privileges, as in the principal case. City of St. Louis 
v. Weitzel, 130 Mo. 600, 31 S. W. 1045. 

Prohibition — Courts — Dissolution of Temporary Injunction Res ad 
Judicata. — Smith was elected sheriff. Failing to renew his bond, the office 
was declared vacant and Renshaw appointed. Smith secured a temporary 
injunction restraining Renshaw from exercising the duties of the office. As 
empowered by statute, one judge of the Court of Appeals, on Renshaw's 
motion, dissolved the temporary injunction. Smith refused to give up his 
position. Renshaw asked the county court for an injunction restraining 
Smith from using the office. Smith then applied to the circuit judge for a 
writ of prohibition restraining the county court from hearing or granting 
the injunction. In this suit Smith again raises the question of his right to 
the office. Renshaw now asks the court of appeals for a writ of prohibition 
restraining the circuit court from interfering with the injunction suit in 
the county court. Held, that the writ of prohibition issue. Renshaw v. 
Cook, Judge (1908), — Ky. App. — , in S. W. 377. 

Hobson, Nunn and Settle, JJ., dissent on the ground that the dissolu- 
tion of the temporary injunction was not res ad judicata. The following 
cases support their theory: Barnes v. City of Racine, 4 Wis. 474; Fisher 
et at. v. Beard, 40 la. 625; Johns v. Schmidt, 32 Kan. 383; Peters et al v. 
Fralinghouse et al., 20 La. Ann. 85. According to the majority opinion, the 
order of the judge of the court of appeals amounted to a former and final 



